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FOREWORD 


Recently, the Treasury Board had occasion to review an eval- 
uation report on the utilization of service contracts in a number 
of departments. The Ministers were concerned that in the cross 
section of departmental implementation examined, it was revealed 
that the application of the government’s contracting policy was not 
satisfactory. The Ministers were particularly concerned about the 
apparent lack of adherence to the principle of cost effectiveness 
when issuing service contracts, the extent of sole source contracting, 
the tendency for retroactive contracts and the danger of employer- 
employee relationships developing during contractual periods. 


The Treasury Board considered a number of ways to improve 
contract administration, including: the establishment of sole source 
contract review boards in those departments that have a propensity 
to issue contracts for personal services on a non-competitive basis; 
the utilization of a standard contract form for services; the develop- 
ment of a model of service contracting procedures for departmental 
users; and a requirement that all departments implement specific 
internal procedures designed to improve contract administration. 
While all these approaches are still under review, the Treasury Board 
directed that all departments and agencies be furnished with this 
interim guide on the basic requirements governing the use of service 
contracts in advance of any further changes to existing policies. 


This Guide represents a summary of existing service contract 
policy with particular emphasis on those areas or practices which 
have been found to be less than satisfactory. It is expected that 
deputy heads and senior managers will avail themselves of the oppor- 
tunity to read the guide and review the applicable policy provisions. 
As well, copies should be made available for all departmental con- 
tract administrators including financial and personnel officers. 


With a commitment by informed managers and a more rigorous 
departmental internal audit application, it is expected that depart- 
mental administration of service contracts will improve. On its part, 
Treasury Board Secretariat will continue to develop suitable refine- 
ments in the basic policy as well as the associated procedures. In 


addition, the evaluation of departmental contract practices will 
continue so that the Treasury Board will be aware of situation 
changes. If, as a result of future reviews of departmental contracting 
practices, it is found that there is no improvement in the application 
and administration of the policy, more restrictive provisions will have 
to be considered. It should be clearly understood that the Ministers 
of the Treasury Board will hold departmental managers accountable 
for breaches of policy guidelines. 


As mentioned above, this management guide on service con- 
tracts does not represent new policy. It is simply a timely recapitu- 
lation of existing policies. Additional information on the interpre- 
tation of the provisions of the guide may be obtained from the 
Contracts Policy Group, Policy Development and Revision Division, 
Administrative Policy Branch, Treasury Board Secretariat. 


doer bar 


15 September 1981 The Honourable Donald J. Johnston 
President of the Treasury Board of 
Canada 


CONTRACTING FOR SERVICES 


A Manager’s Guide 


Introduction 


The Government of Canada utilizes contractual arrangements, 
usually agreements between the government and a firm, institution, 
other government body or an individual to supply goods, construct 
or repair facilities, or to produce or perform some service. Because 
the national responsibilities of the federal government are so broad 
and diverse, the number and variety of contracts are comparably 
complex. 


Section 34 of the Financial Administration Act gives regulation — 
making power to the Governor in Council “with respect to the 
conditions under which contracts may be entered into...”’. The 
Government Contracts Regulations (GCRs) are a derivative of that 
authority; the Treasury Board, by virtue of Section 5(1) of the 
Financial Administration Act, has developed the directives and 
guidelines to regulate contract administration and to provide guid- 
ance to the public service manager. 


The general policy applicable to all contracts is found in 
Chapter 310 of the Treasury Board Administrative Policy Manual. 
Chapters 312, 314, 315 and 317 of the Manual provide more spec- 
jalized direction and guidance, and Appendix F of Chapter 310 
contains the official text of the Government Contracts Regulations. 


While the Government Contracts Regulations and the associated 
directives and guidelines issued by the Treasury Board encompass all 
contractual arrangements, this guide limits its focus to the require- 
ments for service contracts. 


Service Contract Policy 


Service contracts may be used to meet program requirements 
when it is demonstrably more cost effective to have the work done 
by the private sector.* This is the basic premise underlying the 
contracting policy enunciated in Chapters 310 and 312 of the 
Treasury Board Administrative Policy Manual (APM). Cost effective- 
ness is not merely obtaining services at the lowest cost; rather, it is 
choosing that alternative which yields the greatest value for the least 
cost. This means that consideration must be given to all the relevant 
costs as well as the benefits of each alternative. These costs are 
frequently difficult to calculate with respect to service contracts, 
particularly those where the requirements are not well defined. 


Cost effectiveness will be more readily assured when: 
— a project’s requirements are carefully defined; 


—all reasonable sources of supply in both the public and 
private sectors are identified; 


— all cost and benefit aspects of the various alternatives are 
considered; and 


— contractual negotiations are pursued in a professional and 
business-like manner to obtain the most favourable arrange- 


ment possible. 


While cost effectiveness is the indispensable element of the 
government’s contracting policy, all contracts must be predicated on: 


— a clear justification for the work, and 


— conformity with the law. 


* An exception to this rule is the government’s contracting-out 
policy for science and technology requirements (Chapter 314 of 
the Treasury Board Administrative Policy Manual). 


A number of other factors, however, must be given due consid- 
eration before reaching a contractual commitment. These include: 


— attaining the best value possible for the money spent in 
meeting program requirements, 


— the degree of competition in the selection of contractors 
(competition versus sole source — a question of equity), 


— the risk of establishing employer-employee relationships (a 
legal question), 


— the engagement of former government employees (conflict of 
interest and fairness), 


— the utilization of persons from temporary help firms and the 
prescribed limits inherent in that alternative, 


— the establishment of fees for services including the ceiling 
of departmental authority, 


— the use of consultants and other professionals, 


— the acquisition process which includes the requirements and 
procedures in calling for bids and tenders as well as the 
selection of contractors, 


— the limitations of departmental financial authority (including 
questions of contract splitting), 


— the contract administration practices, and 


—the intra- and interdepartmental reporting requirement. 


The government’s intent “to secure the best value for the 
money” means that consideration must be given to all the relevant 
costs, ‘“‘not solely the initial or basic contractual cost” (Chapter 310, 
APM). This principle applies to contracts for the acquisition of 
services as well as goods, leases, construction and repair. For some 
services, however, application of the principle frequently demands 
much more judgement since such requirements are more difficult to 
define; as well, suppliers often offer unique products. 


The current policy states that “requirements shall be defined 
in terms that allow judicious use of the competitive process wherever 
feasible’? (Chapter 310.6, APM). Open competition assures fairness, 
yet it is often a neglected aspect of service contracting. Section 8 of 
the Government Contracts Regulations stipulates that tenders shall 
be called before entering into any contract. While a number of 
reasonable and sensible exceptions are permitted, evidence from 
evaluation studies suggests that the exceptions have often become 
the norm. 


Personal Service Contracts 


Serious abuses have arisen in some departments and agencies 
where individuals have been retained under service contracts to carry 
out functions which were clearly part of the Public Service’s respon- 
sibilities. 


Contracts for personal services must be tolerated in order to 
accomplish certain program objectives. However, these types of 
contracts must be carefully controlled so that employer-employee 
relationships do not develop and contracted individuals do not 
appear as an alternative to public service staffing as regulated by law. 


Essentially, an employer-employee relationship exists when the 
employer can specify when, where, how and under what conditions 
the work will be performed. Rather than envisaging the accomplish- 
ment of a specified amount of work, such a relationship normally 
contemplates the contractor putting his personal services at the 
disposal of the manager during some period of time. On the other 
hand, an acceptable relationship exists when an individual is retained 
to achieve a prescribed objective or task with no day to day super- 
vision exercised by the contracting authority. In other words, the 
contractor is afforded the latitude required to achieve the objective 
of a specified amount of work. 


Any relationship with a contractor should allow for the tradi- 
tional risk of loss and opportunity for profit which are common in 
the marketplace. Normally, the contractor will provide his own tools 
and supplies, and all work will be carried out on the contractor’s own 
premises. Of necessity, there are legitimate exceptions where, for 
example, work is being carried out on federally-owned equipment 
housed in a government building. 


The length of tenure in any one job has been one of the key 
factors used in determining whether an employer-employee relation- 
ship exists. For this reason, contracts for personal services must not 
exceed a period of eight weeks, unless approval of the deputy head is 
obtained prior to entering into the contract. The purpose of in- 
volving the deputy head in these situations is to demonstrate that 
any decision to engage an individual under contract for personal 
services has received the most serious and thorough consideration. 
The same conditions apply to temporary help personal service 
contracts. In approving any contracts for personal services in excess 
of eight weeks, including any extensions of existing contracts, the 
deputy head must appreciate that the danger of establishing an 
unlawful employer-employee relationship increases with the 
extended duration of engagements; the deputy head must be pre- 
pared to defend his decision for longer term contracts or extensions. 


Situations which may be judged to have an employer-employee 
relationship are contrary to the staffing policies (as well as the law) 
of the government. Treasury Board Circular letters 1980-34 of 
August 1, 1980 and 1981-3 of January 27, 1981 refer in detail to the 
conditions which the Ministers expect to see corrected. 


The criteria which have been used by the courts to determine 
the presence of an employer-employee relationship, as well as some 
illustrative examples, are discussed in Appendix A to this Guide. This 
appendix also forms part of Treasury Board Circular Letter 1981-3, 
dated January 27, 1981. 


Employment of Retired Former Officials 


Contracts for the services of former public servants and other 
officials must bear the closest public scrutiny and reflect fairness in 
the spending of public funds. No contract for the services of such 
officials shall be entered into unless the individual minister is satis- 
fied that it would be in the public interest to do so. Chapter 312.5.1, 
APM, contains further details. 


Individuals who are in receipt of government pensions have 
retired from government service. It is not unreasonable to assume 
that these individuals should not continue to work for the Crown 
under a contractual arrangement unless the requirement is unique 
and demanding. Section 5.4 of Chapter 312, APM contains very 
detailed instructions which managers should observe if the employ- 
ment of any former official is contemplated. 


Temporary Help Services 


The temporary help policy of the government is described in 
Chapter 317 of the Administrative Policy Manual. Temporary help 
services may be used in situations where it is not immediately fea- 
sible to assign public servants. The policy applies to all categories of 
contracted services that may be provided by temporary help firms. 
Individuals from temporary help agencies normally work under the 
direction of public servants and carry out tasks that are integral 
functions of the government organization. Temporary help is, 
therefore, an exception to the usual service contracting policy. 


Temporary help engagements will normally be limited to a 
period of eight weeks. In the rare cases where an engagement must 
exceed that limitation, as indicated above, the prior approval of the 
deputy head must be obtained. 


As a result of a Treasury Board Decision, the Department of 
Supply and Services is the sole contracting authority for the acqui- 
sition of temporary help services through standing offer agreements. 


Fee for Service Policy 


The policy on the utilization of fees for services is enunciated 
in Chapters 312 and 315 of the Administrative Policy Manual. Those 
directives state that: 


— “per diem and other time rate fees shall be held to levels 
consistent with the best contracting and appointing practices 
and with the government’s restraint policy’? (Chapter 
91 24.5.1: APM). 


— “Fees that are not established by price competition must be 
negotiated on the basis of prevailing rates for the type of 
work required’; and 


— “Prevailing rate may be considered synonymous with market 
or going rate” (Chapter 315.4.1.1 APM). 


Reliance on Outside Consultants 


The policy on the use of outside consultants or other profes- 
sionals encourages the use of such individuals to perform specialized 
services where: 


— ‘the advice or services sought, and the resultant expenditure 
can be justified as necessary to satisfy program requirements; 


— ‘the services can be defined adequately to form the basis of a 
contract; 


— ‘the services are available at reasonable cost; and 


— “their use is consistent with specific government policies 
such as the contracting-out policy for science and techno- 
logy” (Chapter 315.1.1 APM). 


Chapter 315 of the Administrative Policy Manual should be con- 
sulted with respect to some specific exclusions to the foregoing 
policy. 


Common Service Agencies 


In those areas where the interests of overall economy and 
efficiency can best be met by the centralized acquisition of services, 
‘it is the policy of the government to direct procurement through a 
common service agency” (Chapter 310.2, APM). For example, 
through legislation, Supply and Services Canada, is responsible for 
the provision of all goods and related services although certain 
procurement authorities are delegated back to departments and 
agencies by DSS. Also, the Department of Public Works carries out a 
common service function with respect to many types of accommo- 
dation and construction. 


It follows that close co-operation is imperative between the 
common service agency and the department or agency requiring a 
service. The guidelines for this relationship are found in detail in 
Chapter 310 of the Treasury Board Administrative Policy Manual. 


Contract Administration 


Once a decision has been made to contract for services, the 
regulations, directives and guidelines specify certain requirements or 
procedures which must then be followed. For example, there are 
dollar as well as other constraints on the level at which contracts may 
be entered into without Treasury Board approval. All these require- 
ments are contained in the Government Contracts Regulations. 
Contract administrators are obliged to follow these directives even 
when the latter cause some marginal difficulty for a program 
manager who may not appreciate the need for certain of the pre- 
scribed regulations. 


On occasion, departments have experienced difficulties in the 
application of Section 8 of the GCR’s which requires that tenders be 


called before any contact is entered into except where: 


(a) the need is one of pressing emergency in which delay 
would be injurious to the public interest; 


10 


(b) the estimated expenditure involved does not exceed 
$30,000;* 


(c) the nature of the work is such that it would not be in 
the public interest to invite tenders; or 


(d) only one person is capable of performing the contract. 


Should the circumstances of a contractual requirement justify 
utilizing any of the foregoing exceptions to avoid tenders, an appro- 
priate ‘“‘audit trail’? should be established from the outset to ensure 
that the principles of probity and prudence have attended each step 
of the relevant negotiations. 


Departmental Procedures 


Because each department and agency exemplifies some func- 
tional uniqueness, there are by necessity a number of procedures and 
policy applications which will be peculiar to the respective depart- 
ment. Notwithstanding such organizational and other differences, the 
following ‘“‘checklist”? provides a summary of the basic contractual 
prerequisites which should be common to all departmental and 
agency procedures: 


1. The work to be contracted-out or the service sought is 
essential to meet specifically identifiable program require- 
ments. 


2.The work to be contracted-out is in line with one of the 
contracting-out policies of government. 


3. The contract is the demonstrably most cost effective (selec- 
tion of the least costly, best value alternative) means of 
fulfilling the work requirement, and the contractor chosen 
offers the best value. 


4. The work can be sufficiently defined as to form the basis for 
a contract wherein the contractor’s requirements are clearly 
identified in terms of service to be provided and the time 
frame to be met. 


* ($100,000 for contracts for architectural and engineering services required for 
the design, construction, or repair of a work.) 


ies 


5. The contract is not for work that should normally be per- 
formed by public servants, nor is it a device for circum- 
venting either staffing procedures or person-year constraints. 


6. Departmental personnel managers have certified that it is not 
possible to obtain the services of suitable individuals through 
the normal staffing procedures if the work is of a nature that 
should be done by public servants. 


7. Departmental legal advisers have advised that, in their 
opinion, there is no possibility of an employer-employee 
relationship arising during the course of the contract. If their 
opinion is to the contrary, it will be necessary to redefine the 
requirements and to adopt another course of action. 


8. The proposed contract will be free of ‘“‘payrolling’’ and 
“contract splitting’? (as defined in Treasury Board Circular 
Letter 1980-34). The contract will reflect observance of the 
other criteria associated with contracting for services (e.g. 
fee guidelines, services of former government officials, etc.). 


9. Tenders have been called in accordance with Section 8 of the 
Regulations unless there is justification for an exception. 


In addition, each department’s internal procedures must provide 
for the involvement of appropriate financial officers so that expen- 
diture commitments are recorded, availability of funds is certified, 
payment is approved only following appropriate certification, and 
the proper financial allotments are duly charged. 


Conclusion 


This Manager’s Guide was prepared because the Treasury Board 
is concerned with the potential misuse of service contracts. Officials 
of the Administrative Policy Branch, Treasury Board Secretariat, will 
provide any clarification or interpretation of the government’s 
contracting policy in general or this Guide in particular. 
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Appendix A 


_ Criteria for Determining 
Employer-Employee Relationships 


Background 


Government policy on contracting for the services of individuals 
where the resulting situation may develop into an employer- 
employee relationship is very clear — the contract shall not be made. 
Departments, by virtue of the law (the Public Service Employment 
Act), do not have the authority to enter into contracts creating this 
relationship. 


Chapter 312, Article 3, of the Treasury Board Administrative 
Policy Manual provides guidance as to what constitutes an employer- 
employee relationship. Further explanations are also contained in 
Treasury Board Circular Letters, 1980-34, August 1, 1980, and 
1981-3, January 27, 1981. One key point in the policy is that 
“before entering into a contract for the services of an individual, 
departments and agencies should seek the advice of their legal advisor 
to ensure there is no employer-employee relationship in the con- 
tract”? (Article 312.3.3). It is permissible to enter into a “personal 
service contract’? where there is an evident arms-length relationship 
that does not run the risk of establishing an employer-employee 
situation. Departmental legal advisors should be able to provide 
guidance on individual cases. In any submission to the Treasury 
Board, a distinct legal opinion is required as to the risk of an 
employer-employee relationship developing through the performance 
of the contract. 


About a year ago, the following opinion was provided by the 
Department of Justice: 


“There is no statutory definition of ‘employment’ in the Public 
Service... in the absence of any such definition, reliance must be 
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placed on the common law tests used by the courts to deter- 
mine the existence of the employer-employee relationships as 
distinct from the relationship between a contracting authority 
and an independent contractor. It is virtually impossible to lay 
down any rules of general application that will apply uniformly 
and without exception; each and every relationship must be 
individually assessed and an attempt made to estimate the way 
the court is likely to apply the various tests.” 


Criteria 


The determination of an explicit employer-employee relation- 
ship depends on a full review of the work situation. The following 
criteria may be helpful in assessing individual cases. They should be 
viewed as a guide for determining that an employer-employee 
relationship exists: 


(a) 


the department, or the contracting authority of a common 
service agency, exercises supervisory control (as distinct 
from inspection of work) over the contractor, not only in 
achieving the objective but also with respect to how the 
work is carried out; 


the department or contracting authority is responsible for 
providing the tools or facilities required to perform the 
work; 


the contractor has no opportunity to profit and is not 
exposed to any risk of loss as a result of his performance of 
the work; profit or loss could be involved if a specified 
result were to be achieved in return for a fixed fee to be 
paid only on successful completion of the work or if the 
contractor retained rights related to the objective; 


the contractor has no opportunity (under his authority) to 
subcontract or hire other persons to achieve the objective; 
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(e) a review of the organization shows that the person under 
contract is employed as part and parcel of the organization, 
and that the work is being done as an integral part of the 
work of the organization. 


Examples of Employer-Employee Relationships 


The following are examples which would likely be judged as 
being employer-employee relationships: 


(a) A $24,500 contract was let from July 1978 to July 1980 
for the secretary to the manager of a regional office. The 
position was let by contract since the agency was not 
provided sufficient person-years. The individual worked on 
site under direct supervision, used government facilities, was 
paid on a time rate basis and carried out an integral function 
of the organization. 


(b) A six month contract was let for $7,500 during the summer 
of 1980 for an individual “‘to participate in field research 
and data analysis.”’ The individual was under direct public 
service supervision on site, used government facilities, was 
paid on a time rate basis and carried out an integral function 
of the Division. 


(c) A contract was let for $45,000 from February 1 to 
December 31, 1980 “‘to provide professional services by 
acting as Senior Technologist.” The individual has been 
employed on contract for the past four years in this func- 
tion, and is provided with government work space and the 
use of government facilities. The contractor works under 
general supervision and is paid on a per diem basis. This is 
an ongoing and integral function of the organization. 


(d) A $7,000 contract was signed on May 14, 1980 for the 


period between April 1, 1980 and March 31, 1981 to work 
5 days a week, 7 1/2 hours per day, for $3.50 per hour. The 


Wo 


scope of work attached to the contract includes the follow- 
ing statement: “The contractor will provide a fully trained 
operator for 7 1/2 hours of machine operation daily. The 
hours of work will commence at 8 a.m. and terminate at 
4:30 p.m. with a 1 hour lunch break. Also included will be a 
15 minute rest break in the a.m. and 15 minute rest break in 
the p.m. The rest breaks and the lunch break shall be taken 
at periods mutually acceptable to both management and 
operator.” 


The following cases would likely be judged as not consti- 


tuting an employer-employee relationship. 


(a) 


A $25,000 contract was let to a company for a period of 11 
months to prepare a history. The company provided all 
professional, clerical, technical services and supplies, labour, 
material, tools and equipment necessary to conduct the 
history. Payments were made based on eight different stages 
of the report. There were pre-defined objectives (statement 
of work) and milestone payments. 


(b) A contract was let for $24,750 covering 78 days’ work over 


a period of 9 months to prepare the socio-economic com- 
ponent of a regional study. The individual was not under 
direct supervision, had pre-defined objectives, used his own 
facilities and provided progress reports on his project. 


Many of the employees from Temporary Help agencies 
would appear to be employer-employee relationships. 
Treasury Board is of the opinion that because these indi- 
viduals are employed for periods of eight weeks or less, they 
probably do not qualify as employees. 
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